
Treatment Over Objection – Law, Ethics & 
Case Studies

Erika Smart, JD
Legal Risk Manager, UVM Health Network

Sally Bliss RN, MSB, HEC-C
Clinical Ethicist/UVM Medical Center
Adjunct Asst. Professor/UVM Larner College of Medicine

Stas Amato, MD, MSc
General Surgery Resident, PGY-Research
Clinical Ethics Fellow



• Review legal framework and authority for treating patients over 
objection

• Review ethical principals that underpin a patient’s right to refuse 
recommended treatment and associated obligations of clinicians

• Consider and discuss real life treatment over objection scenarios

Learning Objectives
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Treatment Over Objection – The Law
Erika Smart, JD
Legal Risk Manager, University of Vermont Health Network



• Vermont law recognizes the fundamental right of an 
adult to determine the extent of health care the 
individual will receive, including treatment provided 
during periods of incapacity and at the end of life.

• This chapter enables adults to retain control over their 
own health care through the use of advance directives, 
including appointment of an agent and directions 
regarding health care and disposition of remains.

Legal Framework:  18 V.S.A. §9700

PRINCIPLE OF AUTONOMY 4



18 V.S.A §9707:  
A health care provider, health care facility, and 
residential care facility shall not provide health 
care to a patient without capacity, except on an 
emergency basis, without first attempting to 
determine whether the patient has an advance 
directive in effect.

The Legal Standard for Treatment over Objection
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Capacity?

Advance Directive?

Emergency?

When Can/Should we Treat Over Objection?
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If YES, honor the refusal!

What does Informed Refusal look like?
o Discussion of patient’s reasons for refusal/personal preferences
o Harms, risks, consequences of refusing recommended treatment
o Likelihood that recommended treatment would be successful/achieve goals
o Risks associated with proposed treatment

If NO, does the patient have an Advance Directive or 
Health Care Agent?

Does the Patient have 
Decision Making Capacity?
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Advance Directive:
is a written legal document, executed
during a time of capacity, that outlines 
future wishes for end of life and other 
critical healthcare decisions, including wishes 
for psychiatric treatment over objection.

An Agent is a “chosen” surrogate health care
decision maker.

Does the Patient have an Advance Directive 
or Health Care Agent?
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Is death or serious 
irreversible bodily injury 
likely to occur imminently
without treatment or
intervention?

Is it a Medical Emergency?  
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Considerations: 

• Imminence/Severity of Harm if treatment is not accepted
• Likelihood of success of proposed treatment intervention
• Patient’s reason for refusal
• Logistics of future compliance/medical burden

How do we recognize the threshold?
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Treatment Over Objection - Ethics
Sally Bliss RN, MSB, HEC-C
Clinical Ethicist/UVM Medical Center
Adjunct Asst. Professor/UVM Larner College of Medicine



4 Basic Principles
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Justice/Fairness
Treat similar patients similarly

Fair access to resources

Autonomy
Self determination

Right to bodily integrity

Non-maleficence
To avoid disproportionate 

burden/harm

Beneficence
To “do good”



4 Principles/4 Boxes     Try working “above the line”

JOHNSEN, SIEGLER AND WINSLADE, 2002 13

Medical Facts
Standards of Treatment

Patient Preferences
Independent/DMC

Substituted Judgment
Best Interests

Quality of Life
Life before/after

What did the patient value

Contextual Features
Financial     Legal
Social     Religious



Important distinction
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DMC is decision specific
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Sliding scale

• Greater DMC required 
– Increasing complexity of decision
– Increasing gravity of consequences
– Increasing irrationality of decision

• We don’t push too hard …
– When the decision is simple
– When the decision isn’t momentous
– When most other folks would decide similarly Buchanan,    

Buchanan,     
J R Soc Med 
97 (2004)



They retain the right to say “no” as this is their right to 
bodily integrity, an extension of the principle of autonomy.

Even when persons lack DMC
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HOLD over objection Medical treatment over 
objection

Psychiatric treatment
over objection

Acute Medical Admission NO, unless guardian 
granted authority for this

YES, if meets criteria of 
the law, otherwise we 
must respect refusals

NO, requires special 
petitioning to the court 
and typically only done 
after transfer to 
psychiatric setting

Psychiatric Admission NO, unless patient is 
eligible for emergency 
evaluation, “EE”

YES, if meets criteria of 
the law, and often 
requires transfer to acute 
medical setting, 
otherwise we respect the 
refusals

YES, if this is approved by 
the court and patient is in 
a psychiatric setting 

When the patient lacks DMC
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It depends… and especially mindful of below the line

Is it ethically permissible to override?  
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What would the 
patient want?

Is it medically 
achievable and 
appropriate?

Magnitude of 
burden/harm

Magnitude of 
benefit/gain



Treatment Over Objection – Cases

Stas Amato, MD, MSc
General Surgery Resident, PGY-Research
Clinical Ethics Fellow



Case 1 (Emergency Surgery)

A 40-year-old man presents to the emergency department following a high-
speed road traffic injury. He is oriented to person and place but not time. He 
exhibits some slurring of his words and incoordination in his movements. 
Along with other bloodwork, a blood alcohol concentration is obtained and is 
78 mg/dL. Drug toxicology screen is negative. A CT scan of his head is 
normal, and a CT of his abdomen shows free air and splenic laceration with 
active extravasation. The trauma surgeon recommends that abdominal 
surgery be performed immediately, but the patient is becoming increasingly 
agitated and declining all procedures and medications. 



Case 1 (Emergency Surgery)
Does the patient have medial decision-making capacity?

No, because he has altered mental status in the setting of intoxication and 
possible hemorrhagic shock. 

Is treatment over objection permissible in this case?

Yes, the patient will suffer serious and irreversible bodily injury or death if care 
is not provided emergently.

Note: An effort to establish a surrogate decision-maker should be attempted. 



FAQ’s: Written Objections
Which source should the treatment team use for clinical decision-making?

The patient’s Advance Directive (AD) document takes precedence over surrogate 
decision maker(s) and serves as a written objection to the trach and PEG.

What is substituted judgement, and is it appropriate in this case?

The substituted judgment criterion holds that the surrogate should try to imagine 
what the patient would do if the patient were competent. Based on the patient’s AD, the 
surrogate decision-makers are not using substituted judgement in this case.

Note: Employed caregivers can not serve as surrogate decision-makers due to financial 
conflicts of interest. 



FAQ’s: Psychiatric/Medical Objection
It is ethically permissible to respectfully persuade patients over their objection?

It is ethically permissible to respectfully persuade a patient to engage with 
recommended treatments for restoration of health and wellbeing. Use of coercion 
and/or threats are not ethically permissible.  Voluntariness is fundamental to both 
informed consent and to fostering a productive and trusting therapeutic relationship. 

If the patient declined enteral feeds, would it be permissible to continue feeding them?

Forced feeding of a patient is nearly always an ethical impermissibility. It is highly 
burdensome, considered inhumane and akin to torture, the harms of which can be long-
lasting. (Declaration of Tokyo, 1975)
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