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Determining Capacity on the 
Frontlines
Is this in your wheelhouse?





Autonomous Choice 

Adequately informed 

Voluntary


Based on reasoning



Elements of Informed Consent
Preconditions 

1. Capacity

2. Voluntariness


Information 
1. Disclosure

2. Recommendation

3. Understanding


Consent elements 
1. Decision

2. Authorization



Awake, 
alert, 

oriented
Comatose
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Capacity 

vs


Competence



Capacity and competency are the same

Myth 1



Competency = legal capacity

Made by a judge




Capacity 

Made by a clinician



1. Identify and address barriers to communication 


2.  Ensure communication of treatment and evaluation options


3.  Ask appropriate, open-ended questions to determine that all 
4 criteria of decisional capacity are satisfied



Understanding

what brought you to the emergency department today?


Appreciation

what could happen if we did not perform this test or therapy?


Reasoning

why are you choosing to have or not have this test or therapy?


Expressing a choice

may I provide you with this test or therapy?





The patient is wrong when he doesn’t agree with medical advice

Myth 2













Capacity Determination

Ability to choose

Ability to understand relevant information


Ability to appreciate the situation and its consequences

Ability to reason



Myth 3

There is no need to assess decision-making capacity unless the 
patient goes against medical advice



Myth 4

Decision-making capacity is an ‘all or nothing’ phenomenon



Myth 5

Cognitive impairment equals lack of decision-making capacity



Myth 6

Lack of decision-making capacity is a permanent condition



Delirium vs Dementia















Banana 
Sunrise 
Chair

+





Longer period of time 
Memory issues 

Pain can be underestimated 
Differentiate from delirium

Key Points about Dementia 



Myth 7

Patients who have not been given relevant and consistent information 
about their treatment lack decision-making capacity





Myth 8

All patients with certain psychiatric disorders lack decision-making 
capacity



Myth 9

Patients who have been involuntarily committed lack decision-making 
capacity



Myth 10

Only mental health experts can assess decision-making capacity







Thank You!


